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Part I:   Introduction 

What are ESY Services? 

 

 A free appropriate public education (FAPE), for some students with 

disabilities, may require a program of special education and related 

services in excess of the normal school year. 

 The Individuals with Disabilities Education Improvement Act of 2004 (P.L. 

108-446) (IDEA 2004) provides that all students with disabilities are entitled 

to FAPE. To have meaningful access to public education, students with 

disabilities may require services or types of educational programs that are 

different from those needed by other students since each student with a 

disability has unique learning needs. Congress has not provided us with an 

exact definition of FAPE. Courts, however, have enunciated general 

principles for determining whether a particular educational program 

provides FAPE to a student in his or her specific circumstances. In general, 

courts have determined that, in order to receive FAPE, a student must 

receive an individualized education program (IEP) that provides the student 

with some educational benefit. This document will examine the concept of 

FAPE as it specifically relates to extended school year services (ESY). 

 

 In general, ESY refers to special education and/or related services 

provided beyond the normal school year of a school division for the 

purpose of providing FAPE to a student with a disability. 

 These services, provided by a local education agency, are distinct from 

enrichment programs, summer school programs, and compensatory 

services and are not simply an extension of time. The consideration of ESY 

services is a part of the IEP process. Historically, some have focused on 

ESY services primarily as a means to address regression and recoupment 

issues. Recent case law developments in Florida, however, have shown 

that ESY should be viewed more generally as a means to address the issue 

of FAPE. In other words, the focus of an IEP team should be on whether 

the student will receive FAPE if ESY services are not provided, and not 

merely on whether the student is entitled to ESY. The concept of regression 

may enter into the equation because un-recouped regression, over time, 

may be evidence that FAPE is not being provided. The IEP team must 

determine whether the benefits the child gained during the regular school 

year will be significantly jeopardized if the student does not receive ESY. 

Based on this analysis, if ESY is determined to be required, these services, 

at no cost to the parent, will vary in type, intensity, location, inclusion of 

related services, and length of time, depending on the individual needs of 

the student. 
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 The IEP must address the provision of ESY services, if required, in order 

for the student to receive FAPE. 

 The IEP, in accordance with the Regulations Governing Special Education 

Programs for Children with Disabilities in Florida (FLDOE Regulations), 

must have a statement of the projected dates for initiation of services and 

the anticipated duration of the services. Thus, any IEP that complies with 

this requirement already has a built-in mechanism to address the duration 

of services, whether for the length of the school year or some longer or 

shorter time. 

 Factors to be considered when determining the need for ESY services: 

 

 regression/recoupment  

 degrees of progress  

 emerging skills/breakthrough opportunities  

 interfering behaviors  

 the nature and/or severity of the disability  

 special circumstances or other factors  

 

An examination of these factors, which are described later in this document, 

should lead the IEP team to answer the basic question articulated by the 

courts: will the benefits a disabled child gains during the regular school year be 

significantly jeopardized if the child is not provided with the ESY program? If 

the answer is “yes,” then the child must receive ESY services in order to 

receive FAPE. 
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WHAT ARE NOT EXTENDED SCHOOL YEAR SERVICES? 

 

Because ESY services are uniquely designed to provide FAPE to students with 
disabilities, it is necessary to emphasize that these services are:  
 

• Not based on the category of the student’s disability - services must be based on 
the student’s unique educational needs;  

 
• Not mandated twelve-month services for all students with disabilities;  

 
• Not a child care service;  

 
• Not necessarily a continuation of the total IEP provided to a student with a disability 
during the regular school year;  

 
• Not required to be provided all day, every day, or each day;  

 
• Not an automatic program provision from year to year;  

 
• Not summer school, compensatory services, or enrichment programs;  

 
• Not required to be provided in a traditional classroom setting; and  

 
• Not a service to be provided to maximize each student’s potential.  
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Part II:  Instructional Practice and Guidance 

 

Determining the need for ESY services must be presented in the context of the IEP 
process and completed at an IEP meeting. The IEP team should consider the need for 
these services initially and at least annually, but the consideration for ESY services should 
be an integral part of any IEP meeting. In addition, the parent, the student, the student’s 
teacher(s), related service providers, or administrators may request an IEP team meeting 
for this purpose. 

 

What Procedures Should the IEP Team Follow? 

 

As we have seen in the previous Parts I and II, the regulations, OSEP guidance, 
and case law support the fact that any procedures used by a local school division 
to assist the IEP team in collaboratively determining14 the need for ESY services:  

• must prohibit the postponement of the decision by the IEP team regarding ESY services 
until after the summer in order to gather data or to determine what would happen if the 
services were not provided;  

• should allow the decision by the IEP team regarding ESY services to be made early 
enough to ensure that the parents can meaningfully exercise their due process rights if they 
wish to challenge an ESY decision15;  

• must ensure that the individual needs of the student are addressed and that the nature of 
the services provided will vary based upon those needs;  

• must not unilaterally limit the ESY services to a set number of days, hours of service, nor 
restrict the provision of ESY services for administrative convenience;  

• must not allow the availability of ESY services to be limited by the financial resources of 
the school division;  

 must not allow the denial of ESY services to those students who need the services in 

order to receive FAPE; and  

 must not limit ESY services to predetermined disability categories nor categorically 

exclude certain students with disabilities.  
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What Factors Should the Team Consider? 

 
When determining the need for ESY services by the IEP team, decisions should always 
occur retrospectively or prospectively based upon the unique needs of the student. 
Decisions are made to ensure that the student is provided FAPE. Thus, the decision is 
based upon data and discussions by the IEP team and not determined solely by any 
formula, including a regression/recoupment formula. Factors that the IEP team should 
consider in making its decision are listed below. Any of these factors, alone or in 
combination, can trigger the need for ESY if they indicate that the benefits the student 
has received during the regular school year will be significantly jeopardized.  

 
• Regression/Recoupment - The IEP team determines whether without these services, there is 
a likelihood of substantial regression of critical life skills caused by a school break and a failure 
to recover those lost skills in a reasonable time following the school break. It is noted that some 
regression in skills typically occurs with all students during school breaks, but such losses would 
not be considered substantial.  

 
• Degree of Progress - The IEP team reviews the student’s progress toward the IEP’s goals on 
critical life skills and determines whether, without these services, the student’s degree or rate of 
progress toward those goals (or objectives or benchmarks, if required) will significantly 
jeopardize the student’s receipt of benefit for his/her educational placement during the regular 
school year.  

 
• Emerging Skills/ Breakthrough Opportunities - The IEP team reviews all IEP goals 
targeting critical life skills to determine whether any of these skills are at a breakthrough point. 
When critical life skills are at this point, the IEP team needs to determine whether the 
interruption in services and instruction on those goals (or objectives or benchmarks, if required) 
by the school break is likely to significantly jeopardize the student’s receipt of benefit from 
his/her educational program during the regular school year without these services.  

 
• Interfering Behaviors - The IEP team determines whether without ESY services any 
interfering behavior(s), such as ritualistic, aggressive or self-injurious behavior(s) targeted by 
IEP goals, have prevented the student from receiving benefit from his/her educational program 
during the school year. The team also determines whether the interruption of programming 
which addresses the  
interfering behavior(s) is likely to significantly jeopardize the student’s receipt of benefit from 
his/her educational programming during the next school year without ESY services.  

 
• Nature and Severity of the Disability - The IEP team determines whether, without ESY 
services, the nature and severity of the student’s disability are likely to significantly jeopardize 
the student’s receipt of benefit from his/her educational program during the regular school year.  

 

 Special Circumstances or Other Factors - The IEP team determines whether, without ESY 
services, there are any special circumstances that will significantly jeopardize the student’s 
receipt of benefit from his/her education program during the regular school year. Other factors 
cited in cases include:  

- ability of the child’s parents to provide the educational structure at home;  
- ability of the child to interact with children without disabilities; and  
- areas of the child’s curriculum, which need continuous attention. 
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WHAT DISCUSSION QUESTIONS SHOULD THE IEP 

TEAM CONSIDER IN REVIEWING THE FACTOR OF 

REGRESSION AND RECOUPMENT? 

 

 

o Does the student need extensive review to demonstrate previously 

learned skills?  

• What inconsistencies does the student demonstrate in mastered 

or partially acquired skills?  

 

• Has the student reached a critical point of instruction or behavior 

management where a break in programming would have 

serious, detrimental effects?  

 

• Does the student demonstrate behaviors or deficits that would 

cause regression if breaks in programming occur?  

 

• Is there a degenerative medical condition that might cause 

regression?  

 

• Will a break in programming jeopardize the student's placement 

in the least restrictive environment (LRE)?  

 

It is important to note that the IEP team is not required to demonstrate 

previous student regression before ESY services are provided. If no 

empirical data are available on regression, then the need may be shown by 

expert opinion or prospective criteria established by the IEP team. This 

decision should be based upon an examination that includes, but is not limited 

to, the following: 

 

 review of the current IEP goals (or objectives or benchmarks, if 
required);  

 
 observation and data from teachers, therapists, parents, and 

others having direct contact with the student before and during 
breaks in educational programming;  

 
 data and observations regarding the student’s performance after 

long weekends, vacations, and past summer breaks;  
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 assessment or information maintained on the student, including 
pretest and post-test data; and  
 

 curriculum-based assessment, including pretest and post-test 
data; and other relevant factors.  

 

ESY services should not be granted solely on the basis of the student’s 

failure to achieve one or more of the IEP’s goals (or objectives or 

benchmarks, if required).  

The determination of what services are necessary must be based on those 

services needed in order for the student to receive FAPE. Thus, the IEP team 

must also review and consider the need for any related services including 

transportation. If related services are necessary for the student to benefit from 

the special education services provided during the ESY, then they must be 

provided.  

 

When the IEP team is determining whether a student needs ESY services, 

they may use the following types of information:  

 

• historical data;  

• review of current and previous IEPs;  

• documented regression and recoupment time;  

• documented clinical evidence;  

• classroom observation;  

• progress notes;  

• standardized tests;  

• samples of the student’s work;  

• behavior logs;  

• parent interviews;  

• attendance information;  

• other objective evidence; and 

• expert opinions.  
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WHAT CAN ESY SERVICES LOOK LIKE? 

 

The requirement regarding placement in the least restrictive environment 

(LRE) during the normal school year applies to ESY services. The 

placement should be based on the IEP. If a proposed ESY placement might 

further isolate the student, the IEP team should consider whether an alternative 

is more appropriate for the student. However, the IEP team may determine, in 

some cases, that a more restrictive setting is necessary to provide FAPE. In 

determining the ESY services, the IEP team can consider flexibility in the 

delivery of services if the flexibility fulfills the needs of the student. While the 

school division must consider LRE, it is not required to create artificial LRE 

settings during the ESY to meet the LRE requirement.  

 

Qualified personnel16 must provide ESY services. Additionally, it is 

recommended that the staff persons who provide ESY services submit a report 

regarding the student’s progress to the student’s teacher(s) for the coming 

school year. As best practice, progress could also be indicated on the student’s 

IEP. 

 

Examples include:  

 

•  the teacher and parent working together (materials could be sent home 
with progress periodically monitored by the teacher);  

 
•  learning packages with staff monitoring;  
 
•  home-based programs;  
 
•  grouping students with similar goals;  
 
•  school-based programs;  
 
•  cooperative programs with other agencies;  
 
•  multi-system shared programs;  
 
•  contractual arrangements with service providers or agencies;  
 
•  community-based programs; and  
 
•  vocational settings.  
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The IEP team reviewing potential ESY services should document all LRE 

options considered. 

  

Transportation must be offered in order for the student to benefit from special 

education and related services. If the student’s IEP includes ESY services, 

then the school division is responsible for ensuring that the student is 

transported to and from the services. The IEP team determines if the 

student requires specialized transportation. 
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WHAT OTHER FACTORS SHOULD THE IEP TEAM 

CONSIDER? 

 

At an IEP meeting, at least annually, there should be a determination if a 

student with a disability needs ESY services in order to receive FAPE. The IEP 

team should consider all factors in its discussion. All decisions and the basis for 

the decisions should be documented and communicated to the parent (and 

student, if appropriate).  

 

Remember the critical question: Will the benefits a disabled child gains 

during the regular school year be significantly jeopardized if the child 

does not receive ESY? 

 

IF YES: 

 Identify the specific goals (or objective or benchmark, if required) from 
the current IEP, since all goals may not be affected;  

 

 Determine the type, amount and duration of the special education 
and/or related services required based upon the goals identified (the 
amount, type and duration may differ for each identified service if more 
than one service is required). Do not forget to address any needed 
related services including transportation. Decisions regarding 
services must be based upon the student’s need and not on 
existing programs;  

 
•  Determine the LRE in which the specific goal will be addressed;17  

 
•  Determine participation with peers without disabilities; and  

 
•  Determine the person(s) responsible for providing services (i.e., special 

education teacher, speech/language pathologist, physical therapist, 
etc.).  
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IF NO:  

  

 Provide the parents with written notice as required in state and federal 

regulations.  

 

 Some parents may decide not to have their child participate in ESY 
services. School personnel should document any refusal of parents 
regarding ESY services for their child and should have a parent 
signature indicating the refusal to consent. In this case, a school 
division may consider requesting mediation or initiating a due process 
hearing to resolve the dispute in order to ensure that the student’s 
entitlement to FAPE is not compromised. 
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WHAT DO THE IDEA AND FEDERAL AND STATE 

REGULATIONS 

 SAY ABOUT EXTENDED SCHOOL YEAR SERVICES?  

 

 Individuals with Disabilities Education Improvement Act of 2004  
(IDEA 2004) 

The IDEA 2004 reauthorized the IDEA of 1997 and provided as 

follows with regard to ESY:  

IDEA 2004, 20 U.S.C. §§ 1401(d)(1)(A) and 1412(a)(1)  

§ 1401(d)(1)(A) “The purposes of this title are to ensure that all 

children with disabilities have available to them a free appropriate 

public education that emphasizes special education and related 

services designed to meet their unique needs and prepare them for 

further education, employment, and independent living.”  

§ 1412(a)(1) “A free appropriate public education is available to all 

children with disabilities residing in the State between the ages of 312 

and 21, inclusive, including children with disabilities who have been 

suspended or expelled from school.”  

 

 

Federal Regulations Implementing IDEA 2004, effective October 13, 2006  

Federal Regulations Implementing IDEA 2004, effective October 13, 

2006  

New federal regulations implementing IDEA 2004 became effective on 

October 13, 2006, and addressed ESY as follows: 

(a) General  

(1) Each school division must ensure that extended school year 

services are available as necessary to provide FAPE.  

(2) Extended school year services must be provided only if a child’s IEP 

Team determines, on an individual basis, that the services are 

necessary for the provision of FAPE to the child.  

(3) In implementing the requirements of this section, a school division 

may not – 

(i) Limit extended school year services to particular categories of 

disability; or  

 

(ii) Unilaterally limit the type, amount, or duration of those 

services.  

 

(b) Definition. The term extended school year services means special 

education and related services that:  
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(1) Are provided to a child with a disability –  

 

(i) Beyond the normal school year of the school division;  

(ii) In accordance with the child’s IEP; and  

(iii) At no cost to the parents of the child; and  

 

(2) Meet the standards of the State Educational Agency. 
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Questions and Answers about Extended School Year 

Services 

 

1. Should new goals and objectives be developed for 

ESY services? 

 

A: No. ESY services address the maintenance of previously learned 

skills, as identified in the  current IEP. The intent of ESY services is not 

to teach new skills. Therefore, new goals and objectives should not be 

added to a student’s IEP for implementation of ESY services. 

 

2. How does the IEP team determine the amount of 

ESY services for each child? 

 

A: The determination of the extent of services must be made on an 

individual basis after a thorough review of the student’s goals and 

objectives. The IEP team must determine how much time is 

needed to assure maintenance of previously learned skills that would be 

jeopardized if the student did not receive ESY services. Direct 

service providers are an integral part of this conversation. 

 

3. How do LRE requirements relate to ESY decisions? 

 

A: The requirements regarding placement in the least restrictive 

environment (LRE) during the academic year also apply to ESY, when 

feasible. However,“while ESY services must be provided in the LRE, a 

school district is not required to create new programs as a means of 

providing ESY services to students with disabilities in integrated settings 

if the school district does not provide services at that time for its non-

disabled students.” (FederalRegister, Vol. 64 No. 48. 199, pg. 12577). 

Thus, LRE considerations for ESY are not identical to LRE 

considerations that apply during the regular school year. The full 

continuum of educational options is usually not available during ESY, 

and the district is not required to create such a program for that sole 

purpose. 

 

4.  If a student does not regress over the summer, can 

ESY services be denied for the following summer 

break? 

A: No. The decision for extended school year services is made annually 

based on all information available to the IEP team. Consideration 

should be given to the lack of regression the previous summer but that 

should not be the sole basis for determining no need for ESY services. 
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5. What happens if a parent does not agree to the  student receiving  
services? 

 

A: Some parents will decide not to have their child participate in ESY 

services, even if they qualify. If the family chooses not to have the child 

participate in ESY, school records will document this. Because 

compulsory school attendance laws do not extend beyond the regular 

calendar school year, the district cannot compel a student to 

participate. This does not impact future determination for ESY needs. 

 

6. What happens if the parent disagrees with the ESY 

decision? 

A: Parents may exercise their right to a due process  hearing. The IEP 

team should make ESY  decisions in a timely fashion. There must be 

enough time for a due process hearing to be requested and held 

(minimum of 45 days) between the decision and implementation of ESY 

services, whenever possible. 

 

7. How can schools determine if regression has occurred? 

A: School personnel should consider recording information after school 

breaks (e.g. over summer break, winter break, or spring break).  This 

data would focus on the IEP objectives and the status of the child on 

these objectives upon their return to school. 

 

8. What happens if a student with a disability transfers into the 

district over the summer or in the last quarter of the school year? 

A: The IEP from the sending district should be reviewed to determine 

what ESY services are indicated. 

 

9. Is transportation provided for ESY students? 

A: Yes. 

 

10. Can a student attend both ESY and a Reading Program? 

A:  Since ESE decisions are made on an individual basis, schools 

should contact our District ESE Program Staff for assistance whenever 

there is a request for a student to attend both ESY and another District 

supported Reading Program. 
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1. Critical Life Skills – Those skills reflected in the IEP goals that are essential 

for maintaining the student’s self-sufficiency and independence. 

 

2. Emerging Skills – Describes learning that has just begun on the part of the 

student but may not be consistently displayed. 

 

3. Enrichment – Programming that provides additional services or curriculum to 

advance a student beyond the regular curriculum. 

 

4. ESY – The acronym for extended school year referring to special education 

programming that extends beyond the 180 day calendar school year. 

 

5. FAPE – The acronym used for a Free Appropriate Public Education cited in 

IDEA.  There are five common characteristics of FAPE under IDEA: 

 

a. FAPE is available to all children with disabilities without regard to 

severity of disability. 

b. FAPE is provided without cost to the parent. 

c. FAPE consists of individualized programming and related services. 

d. FAPE provides an education that is appropriate, but not necessarily the 

best possible. 

e. FAPE is provided in the least restrictive environment. 

 

6. Recoupment – The ability to recover or regain skills at the level demonstrated 

prior to the interruption of education programming.  The period of re-teaching or 

review ranges between 20 and 40 school days for non-ESE students. 

 

7. Regression – A decline to a lower level of functioning demonstrated by a 

decrease of previously learned skills, which occurs as a result of an interruption 

in educational programming.  

 

8. Related Services – Generally, services required to assist a child with a 

disability to benefit from special education.  Related services include but are 

not limited to physical therapy, occupational therapy, transportation, 

psychological services and counseling services. 

 

9. Self-Sufficiency – The acquisition of basic life skills that aid in the student’s 

ability to function as independently as possible.  The goal of self-sufficiency is 

to reduce the student’s reliance on caregivers. 

Glossary 


